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U. S. Departnent of Labor, San Franci sco,
California, for Conplainant;
Phil B. Hammond, Esq., Hammond, Natoli & Tobl er,
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Bef or e: Judge Manni ng

On January 23, 1996, the Secretary of Labor filed an Appli -
cation for Tenporary Reinstatenent ("Application") on behalf of
Ramon S. Franco agalnst WA. Mrris Sand and Gravel, Inc., under
section 105(c) of the Federal M ne Safety and Health Act of 1977,
30 U S.C. 8 815(c)(1988)("Mne Act").! Respondent opposed the
Application and, I1n addition, filed notions to dismss this pro-
ceeding on jurisdictional grounds. An evidentiary hearing was
hel d on February 7, 1996, in Phoenix, Arizona, and briefs were
filed on the jurisdictional issues on February 13, 1996. For the
reasons set forth below, | deny Respondent's notions to dism ss
and find that the Secretary of Labor has net his burden of estab-
lishing that the underlying discrimnation proceedi ng was not
frivol ously brought.

| . FACTUAL BACKGROUND

Ranon S. Franco began working for WA. Mrris Sand and
Gavel, Inc. ("WA. Mrris") on or about January 21, 1991, as a
truck driver. He drove several different kinds of trucks, in-

! The conplaint originally naned Andrew J. Gl bert, Sr.
doi ng business as W A Mrris Sand and G avel. Wen Respondent
objected on the basis the it is an Arizona corporation, Conpl ain-
ant noved to anend its application to show WA. Mrris Sand and
Gravel, Inc., as the Respondent. Respondent did not object to
the notion and it was granted at the hearing.



cludi ng dunp trucks, end-dunp trucks and concrete mxers. (Tr.
13). WA Morris has its main office and other facilities in
Safford, Arizona. WA. Mrris also has a concrete batch plant on
property owned by Phel ps Dodge Mrenci, Inc. ("Phelps Dodge")
near Morenci, Arizona. (Tr. 13, 54). Phel ps Dodge operates a
copper mne and related facilities on its Mdrrenci property.

M. Franco was frequently assigned to deliver concrete fromthe
batch plant to various Phel ps Dodge facilities. (Tr. 14-15).

On the days preceding January 24, 1995, M. Franco had been
assigned to drive a concrete mxer to deliver concrete fromthe
batch plant to Phel ps Dodge's solvent extraction plant on its
Morenci property. (Tr. 17-18, 114). On January 24, 1995, when
M. Franco reported to work at the batch plant, M. Jack G| bert,
Jr., a supervisor wth WA, Mrris, assigned himtruck No. 158, a
concrete mxer. (Tr. 16). In the previous days, M. Franco had
been driving truck No. 159. (Tr. 57-58). M. Franco told
M. Glbert that he was not going to drive truck No. 158 because
it was unsafe. (Tr. 18). M. Franco testified that he had
driven that truck before and had problenms with the chute dropping
as the concrete was di scharged fromthe mxer. (Tr. 18). He
stated that the chute was equi pped with booster wheels that were
not staying up properly. (Tr. 19, 52-53, 74-76, 78-79?. He
bel i eves that soneone could be hurt or killed if it fell while
soneone was unl oading the concrete. 1d. M. Franco testified
that this hazard woul d endanger the peopl e unloadi ng concrete
fromthe truck but would not pose a risk to the driver of the
truck while transporting the concrete to the construction site.
(Tr. 52-53).

When M. Franco told M. G| bert that he would not drive the
truck he also stated that he would |like to take his vacation un-
til a safe truck was available. (Tr. 18, 20, 59-60%. M. Franco
testified that M. Glbert replied that it would put the conpany
"in a spot,"” but that it was "OK." (Tr. 20, 77%: M. Franco.
then went to the Safford office to request vacation tine. Wile
he was there, M. R chard Cairage, a WA. Mrris mnhagenment em
pl oyee, told M. Franco that he may not be able to take vacation
days because he heard over the conpany radio that he had been
fired. |d. A few days later, M. Franco returned to the Saf-
ford office to pick up his pay check. (Tr. 23). M. Cairage
handed hi ma check that included all of his vacation pay and
advised M. Franco that he had been fired. |

M. Franco tried to contact Jack Gl bert, Sr., the president
of WA, Mrris, to find out why he had been fired. M. Franco
testified that a few days later M. Glbert told himthat he was
fired because he refused to drive truck No. 158. (Tr. 24).

M. Franco further testified that it is his understanding that
anot her enpl oyee of WA. Mrris refused to drive truck No. 158 a
few days earlier and he was not fired. (Tr. 20). M. G bert,
Sr., testified that he fired M. Franco because he refused to
drive the truck. (Tr. 118).

About a week after M. Franco spoke with M. Gl bert, Sr.
he went to the state unenploynent office to apply for unenpl oy-
ment conpensation benefits. (Tr. 26). He also submtted to the
unenpl oyment conpensation office several handwitten letters
describing his version of the events that led to his dism ssal



from WA Mrris.? (Tr. 32-33; Ex. CG1). On April 10, 1995,
M. Franco filed a conplaint with the Arizona Attorney General's
of fice alleging that he was di scharged because of his national

origin, age, and disability. (Tr. 38-39; Ex. CG2). The com
laint states that M. Franco refused to drive the truck because
e believed it to be unsafe. 1d.

On July 10, 1995, M. Franco filed a discrimnation com
plaint with MSHA. (Tr. 46-51; Ex. C—3?. M. Franco testified
that he first becane aware that he could file a discrimnation
conplaint with MSHA during an MSHA-approved training course he
attended in June or July 1995 while enployed by a different
contractor at the Morenci Mne. (Tr. 45, 51, 77).

1. JURI SDI CTI ON

A. Ranbn Franco was a niner

Respondent contends that the Secretary is without jurisdic-
tion under the Mne Act to enforce the tenporary reinstatenent
provi si ons of section 105(c) because M. Franco did not work at a
mne as that termis defined in section 3(h)(1) of the Mne Act.
Respondent states that its "Morenci operation Is |ocated on real
property which, although owned by Phel ps Dodge, is not part of or
appurtenant to any land fromwhich mnerals are extracted, an
private way or road appurtenant to any |land from which mnerals
are extracted, or any |land, or other areas described in 30 U S. C
8 802(h)(1), used in or resulting fromthe work of extracting
mnerals or to be used in the mlling of such mnerals.” Mtion
to DDsmss at 2. In addition, Respondent naintains that the con-
crete in the mxer truck which M. Franco refused to drive was
"destined for a flood control dam | ocated approximately three
m nes upstream from Phel ps Dodge's Morenci open pit copper mne."
Id. It states that "the dansite was not used in, or to be used

in, or the result of, the work of extracting mnerals fromtheir
natural deposits nor was the dansite used in, or to be used in,
the mlling or the work of preparing mnerals.” 1d. at 2-3.
Respondent represents that the "dam acted solely as a fl ood
prevention device, up streamof the mnesite, used to retain

wat er and prevent flooding of the actual mnesite.” 1d. at 3.

M. Franco is not entitled to the protection of section
105(c) of the Mne Act unless he is a mner. A mner is defined
as "any individual working in a coal or other mne." 30 US. C
8 802(g). A coal or other mne is defined, in pertinent part,
as: "(A) an area of land fromwhich mnerals are extracted ...
(B) private ways and roads appurtenant to such area, and (C
| ands, excavations ... structures, facilities, equipnment, nma-
chines, tools, or other property including inpoundnents, reten-
tion dans, and tailings ponds ... used in, or to be used in, or
resulting from the work of extracting such mnerals fromtheir
natural deposits...." 30 U S.C. 8§ 802(h)(1).

2 These letters were actually witten by a friend based on
M. Franco's description of the events. (Tr. 27-31, 61). He
signed the letters but only read parts of them |d.
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The Senate Commttee that drafted this definition stated its
intention that "what is considered to be a mine and to be regu-
| at ed under this Act be given the broadest possible interpreta-
tion, and ... that doubts be resolved in favor of inclusion of a
facility wthin the coverage of the Act." S. Rep. No. 181, 95th
Cong., 1st Sess. 14 (1977), reprinted in Senate Subconm ttee on
Labor, Commttee on Human Resources, 95th Cong., 2d Sess., Leqis-
lative History of the Federal Mne Safety and Health Act of 1977,
at 602 (1978). This report also noted that the Commttee includ-
ed i npoundnents and retention dans in the definition because a
dam col | apsed at a mne in 1972 and MSHA's predecessor, the
gureau gf M nes, was uncertain that it had jurisdiction over the

am |d.

The issue is whether M. Franco was a mner. There is no
guestion that M. Franco was working for WA. Mrris at the tinme
he was discharged. M. Franco was assigned to drive truck No.
158, a concrete mxer, on January 24, 1995, and was to pick up
concrete fromWA. Mrris's Mrenci batch plant, on the property
of Phel ps Dodge. M. Franco testified that he did not know where
he was to deliver concrete on the day of his discharge. (Tr
58). According to the notion, M. Franco was to deliver the con-
crete to a Phel ps Dodge dama few m|es upstreamfromthe open
pit mne. Mtion at 2; Brief at 10. The purpose of the dam was
"to retain water and prevent flooding of the actual mnesite."
Motion to Dismss at 3.3

MSHA | nspector Richard Cole testified that WA, Mrris's
bat ch plant was not subject to MSHA jurisdiction despite the fact
that it was | ocated on Phel ps Dodge's Mdrenci property. (Tr.
106). His testinony is consistent with a nenorandum of under -
st andi ng between MSHA and the Occupational Safety and Health
Adm ni stration ("OSHA") which provides that asphalt and concrete
batch plants are subject to OSHA rather than MSHA jurisdiction
"whet her or not |ocated on mne property." 44 Fed. Reg. 22827
(April 17, 1979), anended, 48 Fed. Reg. 7521 (February 22, 1983).
See also, WJ. Bokus Industries, Inc., 16 FMSHRC 704 (Apri
1994). This appears to be an exception to the general position
of the Secretary that the Mne Act applies to all "working con-
ditions on mne sites.” 1d.

M. Cole testified that he believes that a truck dispatched
fromthe Mrenci batch plant is subject to MSHA jurisdiction if
it travels and delivers its |load of concrete on the property of
Phel ps Dodge. (Tr. 114). He testified that if the load is
delivered to the town of Mrrenci rather than to a facility on
Phel ps Dodge property, he believes that the truck would not be
subject to MSHA jurisdiction. (Tr. 107, 114-115).

~ For the reasons discussed below, | find that M. Franco was
a miner on the day of his discharge. | agree with Inspector Cole
that the WA, Mrris's Mrenci batch plant is not subject to MSHA

® Apparently, Phel ps Dodge was concerned that this dam had
weakened as a result of bad weather and that if it collapsed it
would flood the pit. (Tr. 8).



jurisdiction. Normally, trucks dispatched froma batch plant
woul d |'i kewi se not be subject to MSHA jurisdiction. |If a truck
delivers asphalt or concrete to a mne, however, the truck woul d
be subject to MSHA jurisdiction while on mne property. This
jurisdiction would attach even if the batch plant is not on m ne
property. Thus, if WA Mrris delivered concrete to the Mrenc
M ne froma batch plant in the town of Mdrrenci, the m xer trucks
woul d be subject to MSHA jurisdiction while on m ne property.

The record indicates that Phel ps Dodge's Mrenci property
covers approximtely 80 square mles. (Tr. 88). Mich of this
area may not be included within the definition of "coal or other
m ne" in section 2(h)(1l) of the Mne Act. Nevertheless, |I find
that the area of the flood control damis part of Phel ps Dodge's
Morenci M ne and is subject to Mne Act jurisdiction. First, the
definition of coal or other mne includes retention dans used in
the extraction of mnerals. That termis not defined in the Mne
Act. There is no dispute, however, that the damin question was
designed to retain water. | find that it is a retention dam as
that termis used in the definition. The damfacilitated the
m ni ng of copper fromthe Mrenci pit and was integrally related
to the extraction of copper. As Respondent recogni zes, the dam
protected the open pit fromflooding. Accordingly, |I find that



the dam was part of the Phel ps Dodge Morenci M ne and that
M. Franco was a miner on the day of his discharge.*

In &is Elevator Co. v. EMSHRC, 921 F.2d 1285 (D.C. Cr
1990), the Court held that a conpany engaged in the business of
provi di ng el evator mai ntenance and repair services at a mne was
a mne operator subject to the jurisdiction of the Mne Act. It
specifically rejected the conpany's contention that Mne Act ju-
risdiction only attaches to i ndependent contractors who operate,
control, or supervise a mne.®> 921 F.2d at 1289. |In Lang
Brothers, Inc., 14 FMSHRC 413 ( Septenber 1991) (published March
1992), the respondent had a contract to clean and plug gas wells
at a coal mne site annually to ensure that natural gas did not
seep through the wells into a mning area. 1In holding that the
conpany was an i ndependent contractor and therefore an
"operator," the Conmm ssion stated:

Lang's work at the well sites ... was
integrally related to [the m ne's] extraction
of coal. The sole purpose of Lang's cl eaning
and plugging contract ... was to facilitate
[the] extraction of ... coal.

14 FMSHRC at 418 (citation omtted). See also, Bulk Transporta-
tion, 13 FMSHRC 1354, 1357 (Septenber 1991).

| find that WA Mrris was an independent contractor and
t heref ore an operator under section 2(d).® WA. Mrris perforned

work at the Morenci Mne including the damthat was "integrally

related to" the extraction of copper. | recognize that a con-
tractor's contact with a mine may be so infrequent or insubstan-
tial that it should not be considered an operator. |In this case,

however, WA. Mrris had a continuing presence at the Mrenc
M ne. The fact that its activities subjected it to M ne Act

4 There is no dispute that M. Franco was at the batch
pl ant when he refused to drive the truck and was di scharged. One
coul d argue that because the batch plant is not a coal or other
m ne, he was not a mner at the tine of his work refusal and dis-
charge. | rg*ect such a narrow interpretation of the definition
| find that . Franco was a mner despite the fact that he was
not at a mne at the tine of these events. H's work activities
woul d have taken himto a mne. Thus, if a hypothetical m ne
foreman called an enployee at his honme to assign hi munsafe work
at a mne and then discharged himfor refusing to performsuch
wor k., the mne operator would not escape section 105(c) liability
simply because the individual was not "working” at a mne at the
time of the phone call.

> The term"operator" is defined to include "any owner,
| essee, or other person who operates, controls or supervises a
coal or other mne or any independent contractor performng
services or construction at such mne." 30 U S.C § 802(d).

6 I limt nmy finding to the circunstances of this case
because other parts of W A Mrris operations may not be subject
to Mne Act jurisdiction.



jurisdiction should not have cone as a surprise. |ndeed, WA
Morris had provided MSHA training for M. Franco. (Ex. R-2).

In its brief, Respondent relies, in part, on the decisions
of two admnistrative |aw judges to support its position that the
damis not a mne. First, in Randall Patsy v. Big "B" M ning
Co., 17 FMSHRC 224 (February 1995), Judge Fel dman held that an
i ndi vi dual working at a nobile home canpground owned by a m ning
conpany was not a m ner because he was not working at a coal or
other mne. | agree with the judge's analysis that an individu-
al's status as a mner is determ ned by whether he works in a
m ne and not whether he is enployed by a mne operator. In this
case, | base ny conclusion that M. Franco was a m ner on the
fact that he was working at a mne, not that he was enpl oyed by
WA. Mrris. Oher WA Mrris enpl oyees may not be m ners.

Second, in Kaiser Steel Corp., 3 FMSHRC 1052 (April 1981),
former Conmm ssion Judge Boltz determ ned that a dam upstream from
a mne that provided drinking water for a town and domestic water
for a mne was not subject to Mne Act jurisdiction. The Secre-
tary argued that MSHA had jurisdiction because the dam was owned,
operated, and controlled by a mning conpany; it was close to the
m ne; and water was used at the mne and coal preparation facili-
ties. 3 FMSHRC at 1057. Judge Boltz held that the dam was not
subject to Mne Act jurisdiction because the Secretary failed to
establish that water fromthe damwas used at the mne or the

preparation plant. |1d. To the extent that his decision holds
that a damis subject to MSHA jurisdiction only if the water from
the damis used at the mne, | disagree wwth his analysis. In

the present case, the water is not used at the mne but is di-
verted around the mne for downstream users. Respondent's Brief
at 9. The dam protected Phel ps Dodge's open pit from fl oodi ng
and is therefore an integral part of the mne subject to the
jurisdiction of NMSHA

For the reasons discussed above, | find that the damis sub-
ject to MSHA jurisdiction, WA. Mrris was an operator when pro-
viding services or construction at the dam and M. Franco was a
m ner. Accordingly, Respondent's notion to dismss this proceed-
ing on this jurisdictional ground is DEN ED

B. M. Franco's late-filed compl aint should be excused.

Respondent al so contends that this case should be di sm ssed
because M. Franco did not tinely file his discrimnation com
plaint wwth the Secretary. There is no dispute that Respondent
di scharged M. Franco on January 24, 1995, and that he did not
file his discrimnation conplaint wwth MSHA until July 10, 1995,
about 167 days after his discharge. Section 105(c)(2) of the

M ne Act, provides that a "mner ... who believes he has been

di scharged ... by any person in violation of this subsection may,
wi thin 60 days after such violation occurs, file a conplaint with
the Secretary ... ." 30 U S.C § 815(c)(2). Respondent argues

that this proceeding should be dism ssed because M. Franco
failed to conply with this 60-day requirenent.

Comm ssi on case | aw nmakes clear that the 60-day tinme l[imt

is not jurisdictional. An admnistrative |aw judge is required
to review the facts "on a case-by-case basis, taking into account
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t he uni que circunstances of each situation” in order to determ ne
whether the mner's late filing should be excused. Hollis v.
Consolidation Coal Co., 6 FMSHRC 21, 24 (January 1984), aff'd
mem, 750 F.2d 1093 (D.C. Cr 1984) (table). The Comm ssion
reached this conclusion based on the | anguage of section 105(c),
the legislative history of the Mne Act and the protective pur-
poses of the Mne Act's anti-discrimnation provisions. 1d.

In this case, M. Franco filed his discrimnation conplaint
about 107 days late. Based on the evidence in this case, | find
that his late filing should be excused. As soon as he was dis-
charged, M. Franco filed for unenpl oynent conpensation with the
State of Arizona. Hi s narrative description of the events was
submtted to the state office on or before February 15, 1995. In
this filing, he described the events that took place on the day
of his discharge and stated his belief that the truck he was
assigned to drive that norning was unsafe. |In this filing, he
al so stated that he communi cated his safety concerns to Andrew J.
G |l bert, Jr., and he subsequently |earned that he had been fired.
In his filing he stated that he was "not sure what [he] did or
said toget ... fired ... ." He suggested that he was term nated
?ecause ?e is Hi spanic, over 50 years old, and is "handi capped."”

Ex. G1).

On ril 10, 1995, M. Franco filed a complaint with the
Cvil Rghts Dvision of the Arizona Attorney General's office
al l eging that he was discrim nated agai nst because of his nation-
al origin, age, and his disability. In his conplaint he set
forth facts that he believed resulted in his discharge, including
that he "inforned Gl bert that the truck was unsafe to operate
... and ghe] would not drive it until it was repaired.”
(Ex. CG2).
Al though the discrimnation conplaint M. Franco filed with
MSHA sets forth his safety concerns in nore detail than his unem
pl oynment conpensation claimor his civil rights conplaint, the
descriPtion of the events of January 24 is essentially the sane.
The only significant differences are the | egal theories he al-
| eged in support of his clains.

At the hearing, M. Franco testified that he first becane
aware that he could file a discrimnation conplaint under the
M ne Act during an MSHA approved training course he attended
whi | e enpl oyed by anot her contractor after his discharge by
Respondent. He testified that he filed the MSHA conpl ai nt soon
after he learned that he could do so. | credit his testinony in
this regard.

The | egislative history of the Mne Act states that an ex-
tension of the statutory tinme limt may be warranted where "the
mner wthin the 60-day period brings the conplaint to the at-
tention of another agency or to his enployer, or the mner fails
to neet the tine limt because he ... msunderstands his rights
under the Act." Legislative History, at 624. |In this case,

M. Franco advised an Ari zona agency within 60 days that he was
di scharged after he refused to drive a truck that he considered
to be unsafe. He stated that other WA. Mrris enpl oyees had
refused to drive unsafe trucks and were not termnated. He
further stated that he did not know why he was di scharged for
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refusing to drive the truck, but noted that the other drivers who
refused to drive unsafe trucks were not Hispanic, over 50 years
ol d, or handi capped.

Thus, M. Franco brought his conplaint to the attention of
anot her agency with the 60-day period. Although he alleged dif-
ferent |legal theories in the MSHA conplaint, the factual predi-

cate was the sanme. In addition, |I note that M. Franco has only
an ei ght h-grade education and, by his own adm ssion, is not pro-
ficient at reading. (Tr. 52, 61). | find that he m sunder st ood

his rights under the Mne Act and that once he | earned of his
rights at a training class, he filed his MSHA conpl ai nt
expedi tiously.

In Hollis, the adm nistrative |aw judge did not credit the
m ner's clainmed ignorance of his section 105(c) rights and he
di sm ssed the discrimnation proceedi ng because it was filed nore
than four nonths after the statutory deadline. The m ner had
pursued | abor arbitration renmedies and had fil ed conpl ai nts under
civil rights and | abor statutes. The judge determ ned that the
m ner, as the chairman of the |ocal union safety conmttee, knew
his rights under the Mne Act. In affirmng the judge's deci -
sion, the Comm ssion concluded that Congress did not intend that
|ate-filed conplaints be excused where "the m ner has invoked the
aid of other forums while know ngly sleeping on his rights under
the Mne Act." 6 FMSHRC at 25 (enphasis in original).

| find that M. Franco did not know ngly sleep on his rights
when he sought unenpl oynent conpensation and i nvoked the aid of
the Arizona Attorney General's Ofice. As stated above, he m s-
understood his Mne Act rights and he filed his Mne Act com
pl aint as soon as he |learned of his right to do so. | also find
that WA, Mrris was not unfairly prejudiced by M. Franco's |ate
filed conplaint. At the time M. Franco was discharged, M. G-
bert knew that M. Franco refused to operate truck No. 158 be-
cause he believed it was unsafe. WA Mrris could have fully
investigated his safety claimat that tine.

In its brief, Respondent relies, in part, on the decision of
Judge Maurer in WlliamT. Sinnott v. JimWlter Resources, Inc.,
16 FMBHRC 2445 (Decenber 1994) to support its case. In that case
the conplainant filed his MSHA about three years three nonths af-
ter the alleged discrimnation. |In addition, the conplainant had
a college degree in mne engineering and did not claimignorance
of the filing requirenents of the Mne Act. He sought to be ex-
cused fromthe filing requirenents because he did not know why he
was di scharged. Judge Maurer dism ssed his discrimnation com
plaint. That case is factually distinguishable fromthe present
case. M. Franco has only an eight grade education, little prior
m ni ng experience and does claimignorance of the tinme [imts in
the Mne Act. He filed his conplaint with MSHA soon after he
| earned of his rights, which was only about three nonths after
the alleged discrimnation. Accordingly, the judge's analysis in
Sinnott 1s not applicable to this case.

For the reasons discussed above, | find that the failure of
M. Franco to file his MSHA discrimnation conplaint wthin 60
days shoul d be excused. Accordingly, Respondent's notion to
dismss this conplaint for that reason is DEN ED



C. Conpl ai nant's Application should not be dism ssed because of
technical deficiencies in service and filing.

Respondent al so maintains that the case should be dism ssed
because 1t was not properly served with the Application and the
Appl i cation was not ﬁroperl y filed wth the Comm ssion. Respon-
dent contends that t e Appl 1 cation was not served or filed by
personal delivery or by certified mail, return receipt requested
as required by 29 C F.R 88 2700. 5(d) and .7(c).

Conmpl ai nant admts that he served and filed the Application
br regular first class mail. He states that this m stake was
erical in nature and that Respondent suffered no harmor prej-
udice as a result. He further states that, in a tel ephone cal
made by Respondent's counsel to Conplainant's counsel on Janu-
ary 23, 1996, Conplainant's counsel was advised that the Appli-
cation had been received.

The certificate of service states that the Application was
served and filed on January 17, 1996. It was recelved by the
Comm ssion on January 23, 1996. | conclude that this proceedi ng
shoul d not be dism ssed on the basis that the Apﬁllcation was
served and filed by regular first class mail. ere is no dis-
pute that the Application was pronptly recei ved by Respondent and
the Comm ssion. Dismssal is a harsh sanction and Conpl ai nant's
error was only a technical one.

Finally, Respondent contends that this Aﬂplication shoul d be
di sm ssed because Conplainant failed to attach to the Application
a copy of M. Franco's conplaint to the Secretary, as required by
29 CF.R 8 2700.45(b). Conplainant replied that he failed to
attach a copy of M. Franco's conplaint by m stake and that a
copy was provided in accordance wth ny order of January 25,

1996.

| conclude that this proceeding should not be dism ssed on
this basis. The Conplainant's error was a technical one and
Respondent was able to fully participate in the hearing. Based
on the foregoing, Respondent's notions to dism ss this proceeding
are DEN ED.

[11. MR FRANCO S COVPLAI NT WAS NOT FRI VOLOUSLY BROUGHT

The issue in this Broceeding is whether M. Franco's com
pl aint was frivolously brought. The Secretary of Labor has the
burden of proof. This issue is entirely different fromthe issue
in the underlying discrimnation proceedi ng, WEST 96-121-DM In
JimWalter Resources, Inc. v FMSHRC, 920 F.2d 738, 747 (11th G
1990), the Court concluded that the "not frivolously brought”
standard is indistinguishable fromthe "reasonabl e cause to be-

i eve" standard under the "whistle-blower" provisions of the Sur-
face Transportation Assistance Act. The court equated "reason-
abl e cause to believe" with a criteria of "not insubstantial or
frivolous" and "not clearly wthout nerit." Id.

| conclude that M. Franco's conplaint was not frivolously
brought. As discussed above, M. Franco testified that he re-
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fused to drive the truck because he believed it to be unsafe. He
al so testified that he told his supervisor that his refusal was
based on his safety concerns. M. Glbert, Sr., President of

WA. Mrris, testified that M. Franco was di scharged because he
refused to drive the truck. The alleged hazard is that the chute
t hat di scharges the concrete fromthe m xer was defective and
could fall and therebr injure or kill sonmeone. It is not clear
whet her M. Franco believed that he was personally endangered
because he testified that the hazard was present only when the
concrete was unl oaded. The record does not disclose whet her

M. Franco woul d have hel ped unl oad the concrete at the damsite.

It is well established that in order to establish a prim
facie case in a discrimnation case, a conplainant nust establish
that he engaged in a protected activity and that the adverse ac-
tion conplained of was notivated in any part by that activity.

In some circunstances a m ner K refuse to work based on a rea-
sonabl e, good faith belief that his work activity woul d endanger
other mners. Consolidation Coal Co. v. FMSHRC, 795 F.2d 364
(4th Cr. 1986).

Based on the above, | find that the Secretary has net his
burden of establishing that M. Franco's conplaint and the Sec-
Secretary's decision to pursue the conplaint were not "insubstan-
tial or frivolous" or "clearly wthout nerit." The Secretary
made a sufficient showi ng of the elenents of a prim facie case
of discrimnation. O course, it is not certain that Conpl ai nant
will be able to prevail in the discrimnation proceeding. Re-
spondent does not admt that it discharged M. Franco because of
his safety conplaint about the truck and has all eged that
M. Franco was di scharged for reasons that are not protected
under the M ne Act.

The purpose of tenporary reinstatenent is to render the
conpl ainant financially secure during the p endencr of his dis-
crimnation case. |In enacting the 'not frivol ously brought”
standard, Congress intended that "enployers should bear a pro-
portionately greater burden of the risk of an erroneous deci sion
In a tenporary reinstatenment proceeding.” JimWlter Resources,
920 F.2d at 748 n. 11. Nevertheless, it would be iInequitable to
requi re Respondent to tenporarily reinstate M. Franco for an
indefinite period of time. Accordingly, | expect the parties to
proceed with the discrimnation case, WEST 96-121-DM as expedi -
tiously as possible. Respondent's answer is due on or before
February 21, 1996. | will schedule a conference call soon after
the answer is filed to discuss a hearing schedul e.

V. ORDER

WA. Mrris Sand and Gavel, Inc., is hereby ORDERED to i m
medi ately reinstate Ranon S. Franco to the position he held prior
to his discharge at the sane rate of conpensation and with the
same work hours, including overtine, as the other truck drivers
at WA Mrris. M. Franco's ﬁosition must have substantially
simlar working conditions as his previous position.
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Ri chard W Manni ng
Adm ni strative Law Judge
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